IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH K. THOVAS, 111 : CViL ACTI ON
V.

JOHN M DDLETON, | NC., MAKERS :

OF BLACK & M LD Cl GARS : NO 99-2275

MEMORANDUM CORDER

Plaintiff is an inmate at Ware State Prison in
Waycross, Georgia. He has asserted a cl ai magai nst defendant
pursuant to 42 U.S.C. § 1983.

Plaintiff alleges that he has suffered "extrene
enoti onal and physical disconfort” fromdaily involuntary
exposure to tobacco snoke including sone fromcigars manufactured
by defendant. It appears fromthe conplaint that although Ware
is designated as a non-snoking facility, snoking is tolerated by
prison authorities with whomplaintiff has filed a grievance.
Plaintiff seeks $38,500,000 in conpensatory and punitive danages
from def endant .

Def endant is a private corporation and not a state
actor. It is not subject to suit under § 1983 for its conduct in
manuf act uri ng tobacco products. Moreover, the causal connection
bet ween the manufacture of defendant’s product and plaintiff’s
forced exposure to it because of his incarceration in a facility
where a snoking ban is ignored and his conpl aints have been

unavai ling is tenuous, to be charitable.



The real gravanmen of plaintiff’s claimappears to be
that prison officials, who are state actors, have permtted his
exposure to sufficiently high | evels of tobacco snoke to pose an
unreasonabl e ri sk of serious damage to his health and are doi ng
so wth deliberate indifference to that exposure. Such a claim

may be asserted under § 1983. See Helling v. MKinney, 509 U S

25, 35 (1993).

In this case, however, such a claimnust be filed in
the Southern District of Georgia where the chall enged conduct is
occurring. This court has no jurisdiction over prison officials
in Georgia and no authority to conpel action on their part.

ACCORDI N&Y, this day of May, 1999, IT IS
HEREBY ORDERED that plaintiff’s Application to Proceed Wt hout
Prepaynent of Fees is GRANTED and, pursuant to 28 U. S. C

8§ 1915(e)(2)(B)(ii), the above action is DI SM SSED w t hout
prejudice to plaintiff to file any cogni zable claimfor
injunctive relief or damages agai nst appropriate prison officials

in the Southern District of Georgia.

BY THE COURT:

JAY C. VWALDMAN, J.



